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ROBERT E. AUNE #60477
AUNE & ASSOCIATES
505 Sansome St., 6 Floor
San Francisco, CA 94111
Telephone: (415) 433-6400

Attorneys for Plaintiff/Cross-defendant
TCC UNION SQUARE, L.P.

TCC UNION SQUARE, L.P.

Plaintiff,

VS.

SAN FRANCISCO ELKS LODGE NO. 3,
B.P.O.E.; SAN FRANCISCO ELKS NO. 3
BUILDING ASSOCIATION; FRANK E.
LEMBI; and DOE 1 through DOE 100, inclusive,

Defendants.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Case No.: CGC-09-492478

AMENDED DECLARATORY JUDGMENT

Trial Date: September 1, 2010
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§ PURSUANT TO STIPULATION
g Dept: 624
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) .
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)

reference.

Amended Declaratory Judgment Pursuant to Stipulation

This Court entered a Declaratory Judgment Pursuant to Stipulation on First and Second Causes
Lof Action on August 16, 2010. (“Judgment™) (A true and correct copy of the Judgment is attached
‘|| hereto as Exhibit A). The Judgment entered on August 16, 2010 is amended, and incorporated by this

Pursuant to the Stipulation for Entry of Amended Declaratory Judgment on Plaintiff TCC Unicn
Square, L.P.’s Third Cause of Action for Declaratory Relief against Defendant Frank E. Lembi, as set”
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fortﬁ in the complaint filed in the within action on September 11, 2009, and filed in the above-entitled
‘matter, and other goqd cause appearing,

IT IS HEREBY ADJUDGED, ORDERED AND DECREED THAT:

1. The Judgment entered on August 16, 2010 is amended, incorporated by this reference, and this

Amended Declaratory Judgment is hereby entered as follows:

|12. The Judgment entered on August 16, 2010 remains in full force and effect.

3. Pursuant to that certain Sublease of Space in the Building, dated June 28, 1983, between 450 | -
Post Investment Company, and later assigned to TCC Union Square, L.P., that Frank E. Lembi,
pursuant to sections 5.1, 9.1. and 9.2, is responsible for the repair and maintenance of all portions of the
Building, including without limitation the third floor balcony as a portion of the Building.

4, Plaintiff and Defendant Lembi are to bear own attorneys fees and costs.

] Plaintiff and Defendant Lembi are not releasing any other rights each of them may have as a

result of prior or future defaults under the Sublease between Lembi and TCC Union Square, L.P.

Dat;ZZ October__{_, 2010

Amended Declaratory Judgment Pursuant to Stipulation
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San Franciscoi Courity Superior Court

Jeffrey S. Schoppert (SBN 116674) AUG 1-6 2010

J. Hank Edson (SBN 233016) '

KEEGIN HARRISON SCHOPPERT C,_ER F FHE COURT
SMITH & KARNER LLP L YQF ARG

1000 F?urfhcsgéct, Suit9e4g(())({ i : Deputy Cletk

San Rafae ornia R

Telephone: (415) 456-4000 | A s pvexen gl Y

ON FILE IN MY OFFICE. .

Facsimile: (41 5) 456-1921 . ! o ATTEST: CERTIFIED

Attorneys for defendants '
San Francisco Lodge No. 3. B.P.O.E. and
San Franc1sco Elks No. 3 Building Assoc1at10n

COUNTY OF SAN FRANCISCO

TCC UNION SQUARE, L.P,, No. CGC-09-492478

Plaintiff, ) DECLARATORY JUDGMENT
: PURSUANT TO STIPULATION ON
VS. ‘ s FIRST AND SECOND CAUSES OF
ACTION OF COMPLAINT

SAN FRANCISCO ELKS LODGE NO. 3,
B.P.O.E.; SAN FRANCISCO ELKS NO. UNLIMITED CIvIL CASE
3 BUILDING ASSOCIATION; FRANK ) :
E. LEMBI; and DOE 1 through DOE 100, Trial Date: August 16,2010
inclusive, : o

- Defendants.

AND RELATED CROSS-ACTION

Pursuant to the St1pu1at10n for Entry of Judgment on Plaintiff TCC Union Square,
L.P.’s First Cause of Action for Declaratory Relief Against Defendant San Francisco
Lodge No. 3, B.P.O.E. and Second Cause of Action for Declaratory Relief Against :
Defendant San Francisco EIks No 3 Buﬂdmg Association (the “Stipulation™), filed in the
above-entitled matter, and other good cause appearing,

IT IS HEREBY ADJUDGED, ORDERED AND DECREED with respect to the
1 .

DECLARATORY JUDGMENT PURSUANT TO STIPULATION
ON FIRST AND SECOND CAUSES OF ACTION OF COMPLAINT




First ,and Second Causes of Action of the Complaint filed in the within action that:

1. Tenant, as defined in the hereinafter described Maste; Lease, of the building
commonly known as the Elks Buildihg located at 450 Post Street, San Francisco, California
(the “Building”), under the Lease dated October 1, 1981, entered into between the San
Francisco Elks No. 3 Bﬁilding Asso;‘,iation and 450 Post Investment Company (“450
Post”), a Califofnia general partnership, as amended (the “Master Lease”), is obligated -
under paragraph 5(a) of the Master Lease, in addition to all other obligations not
specifically described in this judginent, to maintain and repair all exterior and structural
élements of the pox’;ion of the Building facing Post Street commonly referred to as the third
floor balcony,. including: the structural portions of the third floor balcony; the third floor
balcony deck; the third floor balcony railing and balustrade; the terra cotta fagade attached
to the third floor balcony; all drains, waterproofing membranes, and surfaces required to .
protect and preserve thé third floor balcony and the rest of the Building; the exterior wall of
the Building to which the third floor balcony is attached and of which the third floor
balcony is below adjudged to be a part; and the terra cotta fagade on the vertical portions of
the exterior wall adjécent to the third balcony. The portions of the Building described
above are hereinafter referred to as the “Balcony Areas.”

2. The Balcony Areas, as defined in the preceding paragraph, are part of the
exterior walls of the Building.

3. Landlord under the written agreement entitled “Sublease of Space in
Building,” dated October 1, 1981, entered into between 450 Post and San Franciscé Lodge
No. 3, B.P.O.E., as amended (“the Lodge S'ﬁbleasc"’), is obligated under Section 9.1 of the
Lodge Sublease to maintain and rg:pajr the exterior walls of the Building, including the
Balcony Areas. < : S ‘

-

4, Tenant as deﬁned in the Lodge Sublease, has no duty under the Lodge

A
n
S 2

§\blease to maintain and rcpau' the Balcony Areas.
2
2

DECLA'RATORY JUDGIVIENT PURSUANT TO STIPULATION
ON FIRS'E AND SECOND CAUSES OF ACTION OF COMPLAINT
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5. The costs of mmntammg and repa.mng the Balcony Areas constitute
“Operating Expenses” as provided in Section 5 of the Lodge Sublease entitled “Operating
Expenses.” '. ‘

Dated: %,,z /6 2010 -

3

DECLARATORY. JUDGMENT PURSUANT TO STIPULATION ‘
ON FIRST AND SECOND CAUSES OF ACTION OF COMPLAINT




